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INTRODUCTION

"History cannot give us a program for the future, but it can give us a fuller
understanding of ourselves, and of our common humanity, so that we can better
face the future." Robert Penn Warren'
2

Water is South Carolina's most valuable resource. This Article takes a brief
tour through South Carolina's history of surface water regulation, starting from
the state's early years of management by special legislation resolving individual
disputes and the advent of riparian common law, followed by a failed legislative
attempt to abandon riparian law in favor of the doctrine of prior appropriation,
the heyday of water management in the 1980s, and culminating in the state's
enactment of a surface water permitting scheme in 2010.

M. McMullen Taylor, Attorney. B.A., University of South Carolina; M.A., Columbia College;
J.D., University of South Carolina School of Law.
1.
ROBERT PENN WARREN, THE LEGACY OF THE CIVIL WAR 100 (1961).
2
Compare WILLIAM F. STEIRER, JR., CLEMSON UNIV., WATER RES. RESEARCH INST.,
REPORT No. 114, HISTORICAL/CULTURAL FACTORS AFFECTING SOUTH CAROLINA WATER LAWS
AND POLICIES AND THEIR RELATIONSHIPS TO PRESENT LAWS AND POLICIES 2 (1983) ("Both early
and late, South Carolina's governors have not been bashful about proclaiming the value of water in
the state's past and the even greater potential it offers for the future."), with STATE OF S.C. WATER
POLICY COMM., A NEw WATER POLICY FOR SOUTH CAROLINA 17 (1954) ("The state's greatest
resource is its . .

people.").
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FROM LEGISLATIVE GRANTS OF WATER RIGHTS TO THE ADVENT
RIPARIAN COMMON LAW

OF

As South Carolinians moved inland during the early years after the
Revolution, the use of rivers and streams for mills conflicted with fishing and
timbering enterprises. 3 Mills required damming waterways to generate water
power, while fishing and timbering required unimpeded stream flow so that fish
could migrate upstream and timber could be floated downstream.4 Instead of
turning to the courts, property owners petitioned the legislature for permission to
construct mills and dams;5 the legislature also received corresponding petitions
from fishing and timbering interests in opposition, or seeking a declaration that
6
certain rivers or streams were "public highways" that could not be obstructed.
The General Assembly responded with special legislation that either declared
certain waterways as navigable or granted permission to mill owners to obstruct
waterways.
Even so, legislative grants were not necessarily perpetual, and
subsequent petitions could alter the status quo. 8 Between 1783 and 1825, 550

3. See STEIRER, supranote 2, at 26.
4. Id.
5.
See, e.g., Petition of David Campbell to William Johnson, Speaker, and the Members of
the House of Representatives of the State of S.C. (Dec. 5, 1799) (on file with S.C. Department of
Archives and History, ser. 165015, item 00007) (seeking permission to build a dam on the Edisto
River).
6.
See, e.g., Petition of Chesterfield District Residents to the Senate & House of
Representatives of South Carolina (Oct. 1844) (on file with S.C. Department of Archives and
History, ser. S165015, item 00059) ("The humble petition of the undersigned respectfully sheweth
that they reside on the waters of Thompson's Creek in the District of Chesterfield . . . and that they
have great facilities of transportation down said stream into the great Pee Dee River in sending
down rafts of lumber and other commodities, and that your petitioners look upon the uninterrupted
navigation of said stream as a matter of great importance to them. Your petitioners further sheweth
that they understand that a petition will be before your Honourable body to erect a mill across said
stream which your petitioners contend will be of great and incalculable injury to their several
interests and against the interests of all the inhabitants residing on or near the waters of said
Thompson's Creek. Your petitioners therefore pray your honourable body that no person be allowed
the privilege of erecting a mill across said stream or otherwise impeding the free navigation of said
stream. . . ").
7.
See, e.g., STATE OF S.C. COMM. ON INTERNAL IMPROVEMENTS & AGRIC., REPORT ON
THE PETITION OF JOHN W. LEAK ASKING LEAVE TO ERECT MILLS ON THOMPSON'S CREEK, AND
THE COUNTER PETITION OF SUNDRY CITIZENS OF CHESTERFIELD DISTRICT ON THE SAME SUBJECT

(on file with S.C. Department of Archives and History, ser. S165005, item 04401) (considering
conflicting petitions).
8.
See, e.g., Petition from Anderson County Citizens to the Senate and House of
Representatives of S.C. (n.d.) (on file with S.C. Department of Archives and History, ser. S165015,
item 02794) (opposing the destruction of a dam on 23 Mile Creek upon which several mills were
dependent by stating, "We the undersigned citizens of Anderson County petition your Honourable
bodies in behalf of George W. Rankin a good and quiet citizen in our community who is the owner
of a large merchant mill, corn mill, saw mill, and cotton gin. All situated on Twenty Three [sic]
Mile Creek at Slabtown and run by the waters collected in one mill dam which was established
some (70) seventy years ago and has been in use ever since and is now as it has allways [sic] been
of great benefit to that community and we are informed that it is now sought by legislation to
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petitions were submitted to the General Assembly concerning water access and
navigability. 9 By the 1830s, however, the General Assembly grew weary of its
role as arbiter and referred citizens to the courts to resolve disputes under the
nascent doctrine of riparian law that was evolving in American and English
courts.' 0
The earliest judicial expression of riparian common law in the New World
was found in a 1795 case, Merritt v. Parker." In Merritt, New Jersey Supreme
Court Chief Justice James Kinley set forth the concept of riparian rights:
In general, it may be observed, when a man purchases a piece of
land, through which a natural water-course flows, he has a right to make
use of it in its natural state, but not to stop or divert it to the prejudice of
another. Aqua currit, et debet currere, is the language of the law. The
water flows in its natural channel, and ought always to be permitted to
run there, so that all, through whose land it pursues its natural course,
may continue to enjoy the privilege of using it for their own purposes. It
cannot legally be diverted from its course without the consent of all who
have an interest in it. If it should be turned into another channel, or
stopped, and this illegal step should be persisted in, I should think a jury
right in giving almost any valuation which the party thus injured should
think proper to affix to it.12

.

destroy this long established and beneficial investment to our community and so have no hesitation
in saying that the removal of this dam will be fruitful in producing more damage to our community
than good, it is considered that the removal of this dam will be of importance to some land holders
above the dam but the benefits resulting to them will be more than counterbalanced by the damages
to others . . . ."); Petition from John Ramsey to the Speaker and Members of the House of
Representatives of the State of South Carolina (1838) (on file with S.C. Department of Archives and
History, ser. S165015, item 02794) (opposing a petition concerning the obstruction of Hollow Creek
by Ramsey's dam in stating, "The petition of John Ramsey of Barnwell District respectfully
sheweth that a petition has been presented to your Honourable Body by sundry citizens of Edgefield
and Barnwell Districts in which the opening and declaring Hollow Creek a navigable stream is
stated to be a matter of great public necessity . .
9.
See STEIRER, supra note 2, at 28-29.
10. Id. at 47 (quoting EDWARD FROST, STATE OF S.C. COMM. ON INTERNAL
IMPROVEMENTS, REPORT ON THE PETITIONS OF SUNDRY NEWBERRY DISTRICT CITIZENS, PRAYING
THE REMOVAL OF OBSTRUCTIONS TO THE NAVIGATION OF ENOREE RIVER (Dec. 21, 1839) (on file

with S.C. Department of Archives and History); see also Joseph W. Dellapenna, The Evolution of
REV. 53, 56-57 (2011) (citing JOSHUA GETZLER, A
HISTORY OF WATER RIGHTS AT COMMON LAW 193 (2004)) (noting the relatively late development
of riparian law).
11. See Dellapenna, supra note 10, at 57 (citing Merritt v. Parker, 1 N.J.L. 460, 462-64
(1795)).
12. Merritt, 1 N.J.L. at 463.

Riparianism in the United States, 95 MARQ. L.
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This rule was followed by other state courts,1 3 including in the case of

Palmer v. Mulligan,14 which the South Carolina Supreme Court relied on to
15
16
articulate a riparian right of water use.
In Omelvany v. Jaggers, the South
Carolina Supreme Court stated the riparian doctrine thusly:
Every proprietor of lands on the banks of a river, has naturally an equal
right to the use of the water which flows in the stream adjacent to his
lands, as it was wont to flow ... without diminution or alteration. No
proprietor has a right to use the water to the prejudice of other
proprietors above or below him, unless he has a prior right to divert it,
or a title to some exclusive enjoyment. He has no property in the water
itself, but a simple use of it while it passes along.... Though he may
use the water while it runs over his land, he cannot reasonably 7 detain it
or give it another direction, and he must return it to its ordinary channel
when it leaves his estate. Without the consent of the adjoining
proprietors, he cannot divert or diminish the quantity of water which
would otherwise descend to the proprietors below, nor throw back the
water upon the proprietors above, without a grant, or an uninterrupted
possession of twenty years, which is evidence of it."'
For a use to be actionable, it must cause "appreciable damage."1 9 Omelvany
captured the early American notion that riparian owners are entitled to the
natural flow of rivers and streams, undiminished in quantity or quality. In the
face of growing industrial demands on water, the South Carolina Supreme Court
20
qualified the doctrine by emphasizing that water use must be reasonable.
In
White v. Whitney Manufacturing Co., 2 1 the court explained:

The owner must so use and apply the water as to work no material

13. See Dellapenna, supra note 10, at 60 (citing Ingraham v. Hutchinson, 2 Conn. 584, 59092 (1818); Weston v. Alden, 8 Mass. (8 Tyng) 136, 136-37 (1811); Merritt v. Brinkerhoff, 17
Johns. 306, 320, 323 (N.Y. Sup. Ct. 1820); Platt v. Johnson, 15 Johns. 213, 217-18 (N.Y. Sup. Ct.
1818); Palmer v. Mulligan, 3 Cai. 307, 313-14, 320-21 (N.Y Sup. Ct. 1805); Reid v. Gifford, 1
Hopk. Ch. 416, 419-20 (N.Y. Ch. 1825)).
14. 3 Cai. 307 (N.Y. Sup. Ct. 1805).
15. See Omelvany v. Jaggers, 20 S.C.L. (2 Hill) 634, 640 (1835) (quoting 3 JAMES KENT,
COMMENTARIES ON AMERICAN LAW 561 (George F. Comstock ed., 11th ed. 1866) (citing Palmer,
3 Cai. at 313-14).
16 20 S.C.L. (2 Hill) 634 (1835).
17. In White v. Whitney ManufacturingCo., 60 S.C. 254, 266, 38 S.E. 456, 460 (1901) (citing
Omelvany, 20 S.C.L. (2 Hill) at 640), the court noted that the Omelvany court's decision contained a
typographical error in that it quoted Kent as stating that a riparian owner cannot "reasonably detain"
water instead of "unreasonably detain."
18. Omelvany, 20 S.C.L. (2 Hill) at 640 (quoting KENT, supra note 15).
19. Chalk v. McAlily, 45 S.C.L. (11 Rich.) 153, 162 (1857).
20. See White, 60 S.C. at 265-66, 38 S.E. at 460.
21. 60 S.C. 254, 38 S.E. 456 (1901).
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injury or annoyance to his neighbor below, who has an equal right to the
subsequent use of the same water. Streams of water are intended for the
use and comfort of man; and it would be unreasonable and contrary to
the universal sense of mankind to debar every riparian proprietor from
the application of the water to domestic, agricultural and manufacturing
purposes, provided the use of it be made under the limitations which
have been mentioned, and there will, no doubt, inevitably be, in the
exercise of a perfect right to the use of the water, some evaporation and
decrease of it, and some variations in the weight and velocity of the
current; but de minimis non curat lex, and a right of action by the
proprietor below would not necessarily flow from such consequences,
but would depend upon the nature and extent of the complaint or injury,
and the manner of using the water. All that the law requires of the party
by or over whose land a stream passes is that he should use the water in
a reasonable manner, and so as not to destroy, or render useless, or
materially diminish or affect, the application of the water by the
22
proprietor below on the stream.
The amount of water that a riparian owner may need does not necessarily
23
equate to reasonable use. Reasonable use may turn on any number of factors,
including the width, depth, and capacity of a stream; the volume of water; and
other relevant facts.24 Whether a use is reasonable is a fact-dependent inquiry
25
for a jury to decide.
The industrial era of the early 1900s brought riparian disputes to the courts
as railroads, electric utilities, and cotton mills sprung up across the South
26
Carolina landscape. Most of these cases involved water pollution.
Others
involved flooding caused by obstructions in rivers and streams, including the
construction of hydroelectric facilities to power the state's burgeoning textile
27
industry.

&

22. Id. at 265-66, 38 S.E. at 460.
23. See id. at 257-58, 38 S.E. at 457-58.
24. Id. at 257, 38 S.E. at 457.
25. Id. at 258, 268, 38 S.E. at 458, 461.
26. See, e.g., Lowe v. Ottaray Mills, 93 S.C. 420, 426, 77 S.E. 135, 137 (1913) (finding
dumping raw sewage into a stream to be unreasonable); Williams v. Haile Gold Mining Co., 85 S.C.
1, 10, 66 S.E. 1057, 1059 (1910) (upholding an injunction against a gold mining operation that had
so polluted a stream that the plaintiffs cattle would not drink from it); Griffin v. Nat'l Light
Thorium Co., 79 S.C. 351, 356, 357, 60 S.E. 702, 703 (1908) (affirming the trial court's order
overruling the demurrer of a defendant whose mining operation unreasonably polluted the waters of
a stream to the detriment of a downstream mill owner).
27. See, e.g., McMahan v. Walhalla Light & Power Co., 102 S.C. 57, 58, 86 S.E. 194, 194
(1915) (affirming a decision to award damages to a downstream mill owner for an upstream electric
utility's obstruction of stream flow); Mason v. Apalache Mills, 81 S.C. 554, 556-57, 559-60, 62
S.E. 399, 400-01(1908) (upholding a jury's finding that a cotton mill unreasonably used the South
Tyger River by storing, then releasing, water in excess of normal stream capacity, causing large
sand deposits and flooding).
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After 1920, riparian litigation faded, leaving lingering questions about the
21
extent of the riparian right to use water.
As more and more people were drawn to towns and cities in order to earn a
living, municipalities responded by constructing inter-basin diversions in the
1920s through 1940s to provide adequate water supplies, including the City of
Charleston's construction in 1927 of a canal to deliver water from the Edisto
River to the city.29 Traditionally, diversion and transport of water for the benefit
of non-riparian land, including transfer of water from one river basin to another,
was deemed per se unreasonable. 30 This limitation primarily affected water
utilities, which, by their very nature, distribute water off of riparian land to
customers. 31 Notably, no reported case in South Carolina challenged municipal
water utilities' use of water on non-riparian land. It appears that municipalities
avoided potential litigation by obtaining special legislation granting a right to
32
withdraw water and to transfer withdrawn water to another basin.
Municipalities could also acquire a valid right to divert water by prescriptive
easement.33
III. SOUTH CAROLINA'S DALLIANCE WITH WESTERN WATER LAW

After World War II, South Carolina's post-war boom resulted in an
exponential increase in water usage. Industrial water use increased over 350

28. See William C. Moser, Water Law in South Carolina, in LEGAL AND ADMINISTRATIVE
SYSTEMS FOR WATER ALLOCATION AND MANAGEMENT 236, 237 (1978).
29. William F. Steirer, The Evolution of South Carolina Water Law: 1783-1985 (Strom
Thurmond Inst., Working Paper WPO82187), in 3 THE SITUATION AND OUTLOOK FOR WATER
RESOURCE USE IN SOUTH CAROLINA, 1985-2000, at 5 (1988).
30. Charles E. Hill, Limitation on Diversion from the Watershed: Riparian Roadblock to

Beneficial Use, 23 S.C. L. REV. 43, 45-46 (1971) (quoting Omelvany v. Jaggers, 20 S.C.L. (2 Hill)
634, 638-40 (1835)).
31. A majority of states have held that diversion of water by a riparian public water utility for
distribution to its non-riparian customers is not a valid riparian use. See, e.g., Pernell v. City of

Henderson, 16 S.E.2d 449, 451 (N.C. 1941) ("It has been held with practical unanimity that a
municipal corporation, in its construction and operation of a water supply system, by which it
impounds the water of a private stream and distributes such water to its inhabitants, receiving
compensation therefor, is not in the exercise of the traditional right of a riparian owner . . . ."); H.A.
Waters, Annotation, Right of Municipality, as Riparian Owner, to Use of Water for Public Supply,

141 A.L.R. 639, 640-41 (1942) (citations omitted) (collecting cases following the majority rule in
Alabama, Connecticut, Georgia, Indiana, Kansas, Massachusetts, Michigan, New Jersey, North
Carolina, Ohio, Pennsylvania, Rhode Island, South Dakota, Virginia, and Washington); see also

North Carolina v. Hudson, 665 F. Supp. 428, 447 (E.D.N.C. 1987) (citing Pernell, 16 S.E.2d at
451); Harrell v. City of Conway, 271 S.W.2d 924, 927 (Ark. 1954); Spaugh v. City of WinstonSalem, 105 S.E.2d 610, 612 (N.C. 1958); Bruton v. Carolina Power & Light Co., 6 S.E.2d 822, 827
(N.C. 1940); City of Durham v. Eno Cotton Mills, 54 S.E. 453, 457 (N.C. 1906); Town of
Purcellville v. Potts, 19 S.E.2d 700, 703 (Va. 1942)).
32.

See Hill, supra note 30, at 59-61 (citations omitted).

33. See Jordan v. Lang, 22 S.C. 159, 165 (1885) (citing Cowell v. Thayer, 46 Mass. (5 Met.)
253, 258 (1842)).
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percent from 1945 to 1950,34 and during this same period, municipal water use
increased by 80%.35 From 1945 to 1950, agricultural water use increased
36
twofold.
In the late 1940s, South Carolina's Soil and Water Conservation
Districts began studying drainage issues due to an interest in increasing
agricultural productivity in the state.37 As a result of a committee appointed by
Governor Strom Thurmond in 1949, state soil and conservation leaders identified
an agenda that moved beyond drainage issues to include a broad program of
water management policy.38 The need for such a policy was driven by advances

in mechanized irrigation promising substantial increases in crop yields and
reduced losses caused by drought. 39 Agricultural leaders saw South Carolina's
riparian common law as a barrier to investment in irrigation because of concern
that irrigation may not be deemed a reasonable use in the actual application of
riparian common law to the factual scenario of irrigation. 40 Rising use of water
for municipal and industrial purposes, coupled with the expectation of more
water use by the agricultural sector, prompted representatives of Soil and Water
Conservation Districts, Clemson College, the South Carolina Chamber of
Commerce, South Carolina Farm Bureau, Duke Power Company, South Carolina
Electric & Gas Company, various state agencies, trade associations, and other
4
groups to recommend development of a new water policy. 1

In the meantime, starting in 1950 and lasting until 1955, the state suffered
42
from severe drought.
In 1951, a Piedmont stream almost ran dry due to the
combination of an existing municipal water utility and two new agricultural
irrigators exhausting stream flow. 43 To avoid a crisis, the municipality rationed
its customers' water use while the farmers were instructed to stop irrigation.44
This episode spurred state leaders to seek immediate action from the South
Carolina General Assembly to adopt legislation that would better protect water
rights.4 5 To aid in this effort, the United States Soil Conservation Service loaned
the State Soil Conservation Committee the services of Mr. C.E. Busby, a water

34.

STATE OF S.C. WATER POLICY COMM., supra note 2, at 16.

35. Id. at 18.
3 6. Id.
37. See C.E. BUSBY, U.S. DEP'T OF AGRIC., SOIL CONSERVATION SERV., THE BENEFICIAL
USE OF WATER IN SOUTH CAROLINA: A PRELIMINARY REPORT FOR THE SOUTH CAROLINA SOIL
CONSERVATION COMMITTEE ON THE HISTORICAL, PHYSICAL, AND LEGAL ASPECTS OF WATER
PROBLEMS IN THE STATE, at III (1952).

38.

See id. at IV.

39.

See STATE OF S.C. WATER POLICY COMM., supranote 2, at 19-21.

40.

See id. at 21.

41.
42.
43.

See BUSBY, supra note 37, at V.
See STEIRER, supra note 2, at 120.
See BUSBY, supra note 37, at VI-VII.

44. Id. at VII.
45. See id.
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law and expert employee of the Service in Berkeley, California,46 to study South
Carolina's existing water law and recommend solutions.47
Hailing from a western state, Mr. Busby brought his knowledge and
experience of Western water law to bear in assessing the situation in South
Carolina. The arid western states had abandoned riparian common law in favor
of different rules more suitable to their climate and custom.

48

Put simply, the

doctrine of prior appropriation used in place of riparian common law provides
that a person may establish a property right in the use of water by diverting and
making beneficial use of it.49 Unlike riparian common law, diverted water may

be used on any property regardless of whether the property is adjacent to the
water source.50 When water supply is scarce, those who first claimed beneficial
use have priority, and subsequent junior water appropriators have no authority to
withdraw water until senior appropriators' beneficial uses have been met.5
Beneficial use is generally defined as use that is not wasteful.52 Beginning in the
late 1800s and early 1900s, the common law of prior appropriation was modified
by extensive statutory permitting schemes in all western states but Colorado.53
Westerners long believed that their experience with water allocation gave them
"an exclusive monopoly on water management and law, and have articulated this
position with religious zeal."54 This seems to have been the case with Mr.
Busby.
In his report to the State Soil Conservation Committee issued in 1952, Mr.
Busby concluded:
The conditions and the needs of the people in South Carolina have
changed greatly since the early adoption of the riparian law as applied to
water use. It would appear that the time has come to modify the riparian
law to the extent necessary to establish a policy of beneficial use of

46. See C.E. Busby, American Water Rights Law: A BriefSynopsis oflts Origin and Some of
Its Broad Trends with SpecialReference to the Beneficial Use of Water Resources, 5 S.C. L.Q. 106,
106 (1952).
47. See BUSBY, supra note 37, at VIII.
48. See, e.g., Joseph. W. Dellapenna, Riparian Rights in the West, 43 OKLA. L. REv. 51, 53
(1990) (describing western states' rejection of riparian common law).
49. 2 WATERS AND WATER RIGHTS § 12.01 (Amy K. Kelley ed., 3d ed. LexisNexis 2015)
(quoting CHARLES J. MEYERS, A HISTORICAL AND FUNCTIONAL ANALYSIS OF THE
APPROPRIATION SYSTEM 4 (1971)).
50. See id. (quoting CHARLES J. MEYERS, A HISTORICAL AND FUNCTIONAL ANALYSIS OF
THE APPROPRIATION SYSTEM 4 (1971)).
51. See id. (quoting CHARLES J. MEYERS, A HISTORICAL AND FUNCTIONAL ANALYSIS OF
THE APPROPRIATION SYSTEM 4 (1971)).
52.

A. Dan Tarlock, LAW OF WATER RIGHTS AND RESOURCES

§

5:68, at 328 (2012) (citing

Union Mill & Mining Co. v. Dangberg, 81 F. 73, 97 (C.C.D. Nev. 1897); A-B Cattle Co. v. United
States, 589 P.2d 57, 60 (Col. 1978)).
53. Id. § 5:42, at 282, § 5:44, at 284 (citing Nielson v. Parker, 115 P. 488 (Idaho 1911)).
54. A. Dan Tarlock, Eastern Water Law Reform: Is the West a Model?, 2004 A.B.A. SEC.
ENV'T ENERGY & RESOURCES 27, 30.
55. See STEIRER, supranote 2, at 151-52.
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water based upon a system of statutory appropriation, which recognizes
priority of use ....
It is felt that excessive quantities of unused water should not be held
in perpetuity by riparian owners on a stream who have not and may
never use it. To do so could result in underdevelopment of the state and
permit the water to flow to the Atlantic Ocean as an economic waste and
56
the loss of an otherwise valuable natural resource.
The General Assembly appointed a committee in 1953 to recommend a new
water policy based upon this report. This Water Policy Committee, comprised
of three Senate members, three House members, and five gubernatorial
appointees, wholly endorsed Busby's recommendations, and proposed new
legislation adopting a comprehensive permitting scheme based upon the doctrine
of prior appropriation; Senate Bill 37 and House Bill 1878 were filed in 1954.
The legislation proposed by the Committee established a Board of Water
Commissioners to "regulate and control the development, conservation, and
allotment of the surface waters of the State according to the principles of
beneficial use and priority of appropriation . . . .,59 Riparian owners actually
putting water to beneficial use would be granted a vested right.6o All other water
users would be required to obtain a permit securing a first in time, first in right
interest to the state's unappropriated waters, so long as the water was put to
beneficial use.61 Domestic water use, defined as the "use of water for household
purposes, the watering of farm livestock, poultry, and domestic animals, and the
irrigation of home gardens and lawns," was exempt from the permitting
62
requirement.
In the event of conflicts between future appropriations, the
legislation designated uses as taking precedence in the following order:
63
domestic, municipal, irrigation, industrial, recreational, and water power uses.
Water rights conferred by permit were attached to any land upon which water
64
was used, and the right was perpetual so long as water was actually used for
65
beneficial purposes.
A permittee would lose his water right if he failed to
66
make beneficial use of water for three consecutive years.

56.
57.
58.
2, at 15).
59.
60.
61.
62.
63.
64.
65.
66.

BUSBY, supranote 37, at 37-38.
See STEIRER, supra note 2, at 124.

See Steirer, supranote 29, at 5 (citing STATE OF S.C. WATER POLICY COMM., supra note
STATE OF S.C. WATER POLICY COMM., supra note 2, at 40, § 12.
Id. at 40, § 14.
Id. at 42, § 18.
Id. at 36, § 2(c), 38, § 3.
Id. at 39, § 8.
Id. at 38-39, § 7(b).
Id. at 38-39, § 7(a)-(b).
Id. at 38, § 7(a).

Published by Scholar Commons, 2015

9

South Carolina Law Review, Vol. 66, Iss. 3 [2015], Art. 6
648

[VOL. 66: 63 9

SOUTH CAROLINA LAW REVIEW

The bill was passed in the House but was defeated in the Senate after strong
opposition emerged from farmers and industrialists, in spite of the support for
the legislation from the South Carolina Farm Bureau, Clemson College, and
State Chamber of Commerce.6
Many farmers objected to the idea of the
68
government administering a permitting scheme that would control water use.
Industrialists objected to their water use being ranked behind agriculture in the
69
Others simply believed that rejection of riparian
bill's priority use hierarchy.
common law was a serious matter that required more public input and study.70
Concessions were made in subsequent versions of the bill in an effort to
appease opponents' concerns.
In Senate Bill 43, introduced in 1955, the
makeup of the Board of Water Commissioners was changed to include
72
representation of major water users.
In 1957, a bill introduced in the House
eliminated any priority of uses to apply in the event of conflict. 73

Most

interesting was a provision in the House bill that established an average
minimum flow consisting of "the average of the minimum daily flow occurring
during each of the five lowest years in the period of the preceding twenty
consecutive years."74 The Board of Water Commissioners was only authorized
to appropriate waters in excess of this average minimum flow. 7 5 This inclusion
of a minimum flow requirement was ahead of its time; western states did not
begin to incorporate minimum instream flow requirements until the 1970s and
1980s. 76
Consistent with the McCarthyist mindset of the era, the rhetoric continued to
escalate to the point that the legislation was denounced as "the essence of
Socialism" whose supporters were "paid agents of International Communism." 7 7
After 1957, the legislature abandoned its effort to move toward a prior

67.

See Steirer, supra note 29, at 6.

68.
69.

See id.
Id.

70. See State Water Law Hearing Finds Audience is Equally Divided, STATE (Columbia,
S.C.), Feb. 10, 1955, at 12-B ("Harry Truluck, Sumter County farmer, said he had not fully made
up his mind how he stood when he came to the meeting, but that after listening to both sides 'I am
convinced that we should go slow and study this carefully. This is a serious matter.').
71. See STEIRER, supranote 2, at 128.

72.
73.

S. 43, 91st Gen. Assemb., 1st Reg. Sess., § 10 (S.C. 1955).
H.R. 1209, 92d Gen. Assemb., 1st Reg. Sess., § 9 (S.C. 1957) ("Appropriations of

surface waters of the State shall not constitute absolute ownership or absolute rights of use of such
waters, but such waters shall remain subject to the principle of beneficial use."); cf STATE OF S.C.
WATER POLICY COMM., supra note 2, at 39, § 8 (proposing the same rule in 1954).

74. H.R. 1209, 92d Gen. Assemb., 1st Reg. Sess.,
75. Id § 4-A(1).

§ 2(o) (S.C.

1957).

76. See 2 WATERS AND WATER RIGHTS § 13.05(a) (citations omitted) (describing state
approaches to water preservation).
77. Steirer, supra note 29, at 7 (quoting R.M. Kennedy, Address to the South Carolina
General Assembly (Feb. 9, 1955); Policy Group Okays Revised Proposalfor SC Water Law, STATE

(Columbia, S.C.), Jan. 5, 1955, at 1-A).
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appropriation system. 78 At the time, western water law may have been viewed
by the East as the better alternative to riparian law due to the lack of any other
comparative model. In hindsight, the defeat of prior appropriation was a wise
move; subsequent legal scholarship criticized prior appropriation as encouraging
waste and overuse and failing to adequately consider public interests.

79

IV. INERTIA GIVES WAY TO A SERIES OF SURFACE WATER LEGISLATION

The South Carolina General Assembly's Water Policy Committee continued
to study water policy in the 1960s, but took no substantive action. 0 In 1967,
Governor Robert McNair urged lawmakers to create a Water Resources
Commission to develop policy and planning for the protection of the state's
water resources. 8' Established in 1969, the Commission began studying how
best to fulfill its mandate to advise and assist the General Assembly and the
82
Governor in establishing a comprehensive water resources policy for the state.
The immediate problem appears to have been lack of easily obtainable and
verifiable data concerning water usage in South Carolina. The Water Resources
Commission devised estimates of water usage, which showed alarming increases
in water use as the state's population increased.8 Developing a sound water
policy for the state would be difficult without first gaining transparency in actual
water usage. Drought conditions in the state, emerging in 1980 and worsening

78. See GOVERNOR'S COUNCIL ON NATURAL RES. & THE ENV'T, WATER RESOURCES 4
(S.C. 1984) (noting that South Carolina rejected attempts to adopt prior appropriation in the 1950s).
South Carolina was one of nine eastern states to consider prior appropriation during the 1950s. See
Richard C. Ausness, Water Rights Legislation in the East: A Programfor Reform, 24 WM. & MARY
L. REV. 547, 554 & n.36 (1983). Only Mississippi went forward with adoption of a dual system of
prior appropriation and riparianism in 1956, which was later repealed in 1985. Joseph W.
Dellapenna, The Law of Water Allocation in the Southeastern States at the Opening of the TwentyFirst Century, 25 U. ARK. LITTLE ROCK L. REV. 9, 78 (2002) (citing MISS. CODE. ANN. §§ 51-3-1
to -15 (2003); MISS. CODE ANN. §§ 51-3-3(g), -7 (1972, repealed 1985)).
79. See, e.g., Dellapenna, supra note 78, at 22 (noting that prior appropriation often
encouraged the very behaviors it was intended to reduce and led to greater uncertainty); Tarlock,
supra note 52, at 30-33 (citations omitted) (describing the academic debate, largely divided along
East-West lines, between prior appropriations law and riparian common law).
80. See STEIRER, supra note 2, at 165-67 (citations omitted).

81.
82.
83.

H. JOURNAL, 97th Gen. Assemb., 1st Reg. Sess. 152 (S.C. 1967).
See S.C. CODE ANN. § 49-3-40 (2008).
See, e.g., Ronald P. Wilder & Harry W. Miley, Jr., Industrial Water Use in South

Carolina:Projectionsfor 2005 (Strom Thurmond Inst., Working Paper), in 2 THE SITUATION AND
OUTLOOK FOR WATER RESOURCE USE IN SOUTH CAROLINA, 1985-2000, at 9-12, 18-23 tbls.6, 7,
8, 9 & 10 (1987) (discussing water use projections and methodologies). From 1955 to 1970, South
Carolina's rate of growth of demand for water was nearly five times the national average and
second only to Florida. GOVERNOR'S COUNCIL ON NATURAL RES. & THE ENV'T, supra note 78, at
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through 1981, seemed to have created some momentum laying the groundwork
for water reform.8 4
Lieutenant Governor Nancy Stevenson took an interest in water planning
and believed that "an inventory of the state's water resources would enable
officials to locate the state's problem areas and encourage conservation measures
to avert water shortages."8 5 A bill she authored was introduced in the Senate in
February 1981.86 Farmers and manufacturers apparently raised no opposition to
the bill, according to the Lieutenant Governor, 7 but she took to task municipal
utilities who opposed the bill and called for the cooperation of power
companies.
Governor Richard Riley supported her efforts, characterizing the
bill as a priority, and repeatedly called upon the General Assembly to pass the
water-reporting bill.89
The State newspaper supported its passage as an
important first step in developing a coherent water use plan.90 The South
Carolina Water Use Reporting Act was passed February 24, 1982.91
The Act required surface water withdrawers to report withdrawals to the
South Carolina Water Resources Commission.92 Although not codified, the Act
included a legislative finding that "[t]he water resources of South Carolina are
one of its most valuable, basic and necessary public resources . . . vital for the

benefit of all South Carolinians and as such the water resources are an invaluable
public trust." 93

The Act required any water user diverting or withdrawing

100,000 gallons or more of water on any one day to report the amounts
withdrawn.94 Generally, agricultural water users were required to submit reports
annually, and all other users were required to submit reports quarterly. 95

84. See Drought'sSo Bad Even Rain Won't Put an End to It, STATE (Columbia, S.C.), Dec.
27, 1981, at 22-C.
85. Stevenson Announces Water Plan, STATE (Columbia, S.C.), Jan. 13, 1981, at 2-B.
86. See S. 242, 104th Gen. Assemb., 1st Reg. Sess. (S.C. 1981); Barry T. Berlin, Water Use
Bill Draws County Farmers'Fire,SUMTER DAILY ITEM (Sumter, S.C.), June 16, 1981, at lA.
87. But see STEIRER, supra note 3, at 168 (recounting a public hearing in Sumter County
where farmers expressed suspicions about any attempts to change water laws).
88. Stevenson Criticizes Utilities, STATE (Columbia, S.C.), May 22, 1981, at 3-C.
89. See, e.g., H. JOURNAL, 106th Gen. Assemb., 1st Reg. Sess. 328 (S.C. 1985) (printing
Gov. Riley's State of the State address in which he asked lawmakers to adopt "legislation
establishing a clear water policy," including "legislation being proposed by the Water Resources
Commission"); Water Use Raises Questions, Riley Says, THE STATE (Columbia, S.C.), Nov. 21,
1981, at 2-B ("The governor called for approval of legislation that would give the state Water
Resources Commission the power to collect data from major users of both surface and
groundwater.").
90. Editorial, Water Bill Merits High House Priority, THE STATE (Columbia, S.C.), Dec. 1,
1981, at 12-A.
91. Act of Feb. 24, 1982, sec. 3, §§ 49-4-10 to -90, 1982 S.C. Acts 1979, 1980-83 (enacting
the South Carolina Water Use Reporting and Coordination Act) (codified as amended at S.C. CODE
ANN. §§ 49-4-10, -20, -30, -40, -50 (Supp. 2014)).
92. Id. sec. 3, § 49-4-20(a), 1982 S.C. Acts at 1980.
93. Id. sec. 1(a), 1982 S.C. Acts at 1979.
94. Id. sec. 3, § 49-4-50, 1982 S.C. Acts at 1982.
95. Id. sec. 3, § 49-4-30, 1982 S.C. Acts at 1981.
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However, during periods of extremely low flow, the Act authorized the S.C.
Water Resources Commission to require emergency monthly reports of water
withdrawals from all water users subject to the Act.96
Also in 1982, Governor Riley established a State Water Law Review
Committee, chaired by law Professor Stephen Spitz, to evaluate the ability of
state laws and regulations to prevent economic and social disruption during
periods of inadequate water supply. 97 In its report published in December 1982,

the Committee urged the legislature to adopt a state water policy recognizing all
water as protected by the public trust doctrine; to adopt regulations governing
surface water withdrawal, including interbasin transfers; and to adopt a drought
response plan.98 The Committee also recommended that the state adopt a policy
recognizing the need to maintain minimum stream flows to protect water quality
and aquatic habitat. 99 In 1983, Governor Riley applauded the work of the
Committee and called for further research, study, and policy development
concerning drought planning and management, maintenance of minimum
instream flows, the need for regulation of interbasin transfers, and other
issues.100
As recommended by the Water Law Review Committee, in 1983 a bill was
introduced to declare that waters are held in public trust.' 0' The bill was bogged
down by the South Carolina Farm Bureau's efforts to change the term "public
trust" to "public interest," as well as concerns raised by the South Carolina
Chamber of Commerce.102 It died in committee.103
Headway was made on the issue of minimum instream flows. Minimum
instream flows had been a concern of the South Carolina Water Resources
Commission, in large part due to the fact that almost all of the state's major
rivers were impounded by electric utilities for the purpose of generating
hydropower.104 The Federal Energy Regulatory Commission (FERC) exercised
licensing authority over these hydropower projects. o0 The Commission sought

96. Id.
97. Exec. Order No. 82-54, reprinted in GOVERNOR'S STATE WATER LAW REVIEW COMM.,
REPORT AND RECOMMENDATIONS 18 (S.C. 1982).
98. GOVERNOR'S STATE WATER LAW REVIEW COMM., supranote 97, at 4,7, 14.

99. Id. at 10.
100. See Governor Richard W. Riley, Natural Resources and the Environment Preparing the
Land of Our Children, Message to the 105th South Carolina General Assembly (Feb. 10, 1983),
available at http://scwaterlaw.sc.gov/Rileyz-rpt.pdf
101. See H.R. 2624, 105th Gen. Assemb., 2d Reg. Sess. (S.C. 1984); H. JOURNAL, 105th Gen.
Assemb., 1st Reg. Sess. 1332 (S.C. 1983).
102. See Water: State Water-Use Plan Looms on the Horizon, THE STATE (Columbia, S.C.),
Jan. 6, 1985, at 1-B.
103. Cf H. JOURNAL, 105th Gen. Assemb., 2d Reg. Sess. 1125-28 (S.C. 1984) (noting
objections to the bill in the House).
104. See Mullen Taylor, Note, Hydropower Relicensing in South Carolina, 11
SOUTHEASTERN ENVTL. L.J. 41, 42 (2002).

&

105. See id. at 41-42 (citing 16 U.S.C. §§ 792-828(c) (2000); Electricity Generation and
Transmission; Hydroelectric Relicensing Procedures: HearingBefore the S. Comm. on Energy
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to address problems with low flows released from FERC-licensed dams by
establishing minimum instream flows for adoption by FERC. o0 In 1983, the
General Assembly requested determination of which streams were most in need
of protection, 0 7 and the Water Resources Commission provided this data to the
General Assembly.'0 8 Although the instream flow analysis provided useful
guidance in the context of hydropower relicensing,1 09 the idea of legislatively
established minimum instream flows did not gain any traction at this time."10
In 1985, parts of the state suffered from moderate drought, which reached
severe proportions by 1986.111 As in the past, drought served as an impetus for
new action concerning water use. Two bills were introduced in the General
Assembly in 1985-an act requiring a permit for interbasin transfers112 and an
act to create a state mechanism to monitor and respond to drought conditions. 113
Municipal utilities, some industrial water users, and economic development
proponents opposed both bills as too vague and harmful to future
development.114 Both bills passed with relative ease.
The Interbasin Transfer Act was intended to provide a secure legal basis for
existing interbasin transfers, as well as to provide protection against detrimental
impacts to river basins in which water was withdrawn.
The Act required a
permit for withdrawal of "either five percent of the seven-day, ten-year low flow,
or one million gallons or more of water a day on any day ... from one river
basin and [to] use or discharge all or any part of the [withdrawn] water in a
different river basin.""'6 The permit application took into account a multitude of

Natural Res., 107th Cong. (2001) (statement of Mark Robinson, Director, Office of Energy
Projects, FERC)).
106. See STEVEN J. DE KOZLOWSKI, S.C WATER RES. COMM'N, INSTREAM FLOW STUDY
PHASE 1: IDENTIFICATION AND PRIORITY LISTING OF STREAMS IN SOUTH CAROLINA FOR WHICH
MINIMUM
FLOWS
NEED
TO
BE
ESTABLISHED
1-2
(1985),
available at

http://scwaterlaw.sc.gov/Instream%20Flow%20Study%2Ophl.pdf.
107. See Act of May 26, 1983, 1983 S.C. Acts 1242.
108. See STEVEN J. DE KOZLOWSKI, S.C. WATER RES. COMM'N, INSTREAM FLOW STUDY
PHASE II: DETERMINATION OF MINIMUM FLOW STANDARDS TO PROTECT INSTREAM USES IN

PRIORITY STREAM SEGMENTS 2 (1988), available at http://scwaterlaw.sc.gov/Instream
%20Flow%20Study%20ph2.pdf.
109 See id. at 4-5 (noting the effect hydroelectric dams have on stream flows).
110. See Sarah Okeson, 1986 Drought a Major Test for S.C. Law, THE STATE (Columbia,
S.C.), July 28, 1986, at 1-A (noting that South Carolina did not adopt a comprehensive drought law
until 1985).
111. See id.
112. Act of May 13, 1985, sec. 1, §§ 49-21-10 to -80, 1985 S.C. Acts 222, 223-31, repealed
by Act of June 11, 2010, sec. 4.A, 2010 S.C. Acts 1824, 1847.
113. Act of Apr. 29, 1985, sec. 3, §§ 49-23-10 to -100, 1985 S.C. Acts 110, 111-19 (enacting
the South Carolina Drought Response Act of 1985) (codified as amended at S.C. CODE ANN. §§ 4923-10 to -100 (2008 & Supp. 2014)).
114. Charles Pope, Drought, Water Use Proposals Elicit Varied Responses, THE STATE
(Columbia, S.C.), Feb. 14, 1985, at 3-C.
115. See Pope, supranote 114.
116. S.C. CODE ANN. § 49-21-20 (2008) (repealed 2011); see also Charles Pope, Bills Focus
on Managing Use of Water, THE STATE (Columbia, S.C.), Apr. 29, 1985, at 1-B [hereinafter Pope,
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factors such as the impacts upon the losing basin, water quality protection, the
water needs of the applicant, and the beneficial impact on the state." 7 The Act
made clear that any riparian owner suffering material injury from an interbasin
transfer had a right to bring a cause of action in circuit court to recover damages
or seek other remedies." 8
The South Carolina Drought Response Act was intended to address what
water policy experts identified as a critical need to manage water allocations in
the face of growing water demand and extended droughts.11 9 The Act required
the state to monitor and respond to drought conditions through a State Drought
Response Committee with consultation from local drought response
committeeS.120 The Act authorized mandatory curtailment of nonessential water
use.121 Essential water uses were identified as water used for fire fighting, health
and medical purposes, maintaining instream flows, and water used to satisfy
federal, state, or local public health and safety requirements.122 If the State
Drought Response Committee determined that a severe drought threatened
public health and safety, it must present the Governor with a priority list of
recommended actions for alleviating the effect of the drought.123 The Governor
may declare a drought emergency and issue proclamations and emergency
regulations requiring curtailment of any water uses or allocation of water on an
equitable basis.124 At the local level, municipalities and counties were required
to develop and adopt drought response ordinances or plans to reduce nonessential water use during drought.125
V.

STEPS BACKWARD AND FORWARD

In 2000, the Surface Water Withdrawal and Reporting Act and the Drought
Response Act were revised.126 The Surface Water Withdrawal and Reporting

-

Bills] (noting the bill's permitting requirement for large transfers of water); Pope, supra note 114
(same).
117. S.C. CODE ANN. § 49-21-30(C) (2008) (repealed 2011).
118. Id § 49-21-30(G) (2008) (repealed 2011).
119. See Act of Apr. 29, 1985, secs. 1-2, 1985 S.C. Acts 110, 110-11; Pope, Bills, supra note
116.
120. S.C. CODE ANN. § 49-23-60(A) (2008 & Supp. 2014).
121. Id § 49-23-70(C) (2008).
122. Id
123. Id § 49-23-80.
124. Id
125. Id § 49-23-90(A).
126. Act of June 14, 2000, secs. 1, 3, §§ 49-4-10 to -80, 49-23-10 to -100, 2000 S.C. Acts
2449, 2450-53, 2462-69 (codified as amended at S.C. CODE ANN. §§ 49-4-10, -20, -30, -40, -50,
49-23-10 to -100 (2008 & Supp. 2014)). By this time, state government restructuring had combined
the S.C. Water Resources Commission with the State's wildlife agency into a new agency, the S.C.
Department of Natural Resources (DNR). See S.C. CODE ANN. § 48-4-10 (2008). Authority to
administer surface water reporting and interbasin transfers was transferred to the S.C. Department
of Health and Environmental Control (DHEC). See Act of June 14, 2000, sec. 1, §§ 49-4-20(2),
40, 2000 S.C. Acts at 2450, 2452 (codified as amended at S.C. CODE ANN. §§ 49-4-20(5), -40
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Act was amended to create exemptions for withdrawals for dewatering
operations, emergency withdrawals, withdrawals for environmental remediation
purposes and wildlife habitat management, withdrawals from farm ponds
completely supplied by rainwater, and interbasin transfer permitteeS.127 It was
also revised to require reporting of surface water withdrawals in excess of three
million gallons during any one month instead of the Act's original requirement
of reporting for withdrawals of 100,000 gallons or more on any given day.128
Finally, the amendment did away with the state's discretion to require monthly
reporting during periods of extremely low stream flows.129 While these changes

may have been driven by an interest in reducing paperwork and regulatory
burdens, the elimination of monthly reporting during critically low flows
arguably undercut any effect that monthly reporting may have had on water
conservation. The Drought Response Act was revised to, among other things,
include minimum water levels in potable drinking water supplies as an essential
water use exempt from curtailment during a severe or extreme drought.1 30
Further, any party affected by the Drought Response Committee's curtailment of
water use was given a right of appeal and the filing of any an appeal operated to
stay the Committee's decision.131
From 1998 to 2002, the Southeast experienced one of the worst
droughts on record.132 In South Carolina, stream flows reached historic
lows, causing saltwater to push inland from coastal plain rivers and threaten
public water supply intakes.1 33 Lake Thurmond on the Savannah River almost
exhausted its storage for downstream flow requirements.1 34 Reservoirs on the
Yadkin-Pee Dee, a river basin shared by North Carolina and South Carolina,
were almost drained to meet water demands downstream and to prevent saltwater
contamination of water supply intakes in the Myrtle Beach area.135
In response to this drought, Governor Sanford appointed a Water Law Review
Committee in 2003, once again chaired by Professor Stephen Spitz, to "advise
the Governor about initiatives needed to preserve, maintain, and manage the

(Supp. 2014)). DNR had responsibility for drought response. See id sec. 3, §§ 49-23-20(a), -30,
2000 S.C. Acts at 2462, 2464 (codified at S.C. CODE ANN. §§ 49-23-20(a), -30 (2008)).
127. Act of June 14, 2000, sec. 1, § 49-4-30, 2000 S.C. Acts at 2451 (codified as amended at
S.C. CODE ANN. § 49-4-30 (Supp. 2014)).
128. See id. sec. 1, § 49-4-20(11), 2000 S.C. Acts at 2451 (defining "[s]urface water
withdrawer") (codified as amended at S.C. CODE ANN. § 49-4-20(28) (Supp. 2014)).
129. See id. sec. 1, § 49-4-50, 2000 S.C. Acts at 2452 (codified as amended at S.C. CODE
ANN. § 49-4-50 (Supp. 2014)).
130. Id sec. 3, § 49-23-70(C), 2000 S.C. Acts at 2466-67 (codified as amended at S.C. CODE
ANN. § 49-23-70(C) (2008)).
131. Id. sec. 3, § 49-23-70(D), 2000 S.C. Acts at 2468 (codified as amended at S.C. CODE
ANN. § 49-23-70(D) (2008)).
132. See A.W. BADR ET AL., S.C. DEP'T OF NATURAL RES., SOUTH CAROLINA WATER PLAN, at
iv (2ded. 2004), available at http://www.dnr.sc.gov/water/admin/pubs/pdfs/SCWaterPlan2.pdf.
133. Id.
134. Id.
135. Id.
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water resources of [South Carolina] to ensure available and affordable quantities
and qualities of water for present and future multiple uses."1 36 The Committee's
final report, issued in 2004, highlighted the inadequacies of riparian common
law.1 37 It called attention to the problem that "[t]he cumulative effect of all
riparian owners ... withdrawing water may be reasonable as to each other, but
fails to account for what is reasonable for protection of the entire river system
as a public resource."1 38 Further, the Committee pointed out the inherent
uncertainties in the lawfulness of a water withdrawal under riparian law.1 39
Among other things, the Committee recommended that the legislature enact
a statute establishing minimum instream flows to remain in rivers and streams
for public recreation, preservation of water quality, and maintenance of wildlife
habitat.140 The Committee also concluded that the state needed to enact a
surface water permitting system based upon riparian criteria.141 It identified
several reasons for doing so:
First, a permitting system for surface water withdrawals would
serve the interests of private water users and the State. For private
users, the permit would provide a measure of certainty currently missing
from the riparian doctrine. A permittee would know at the outset that its
use is reasonable; therefore, the permitted use is protected as reasonable
through the term of the permit.
Second, for the State, the great public interest in the water
management of our rivers, streams, and lakes, requires a much better
understanding of the withdrawals that exist and which will exist in the
future. Without this permit in place, state decision-making processes
about water consumption in the future are severely impacted.
Third, and perhaps most important of all, enacting a surface water
permitting system will significantly improve, and perhaps even be
indispensable to, South Carolina's prospects for interstate conflict
resolution.1 42

136.

GOVERNOR SANFORD'S WATER LAW REVIEW COMM., WATER LAW REPORT JANUARY

2004,
at
4,
5
(2004),
available
at
GovernorsReportonWaterLaw-2004.pdf; see also Exec.

http://www.arjwater.com/documents/
Order No. 2003-16, reprinted in

GOVERNOR SANFORD'S WATER LAW REVIEW COMM., supra, at 30-31 (establishing the Governor's

Water Law Review Committee).
137. See GOVERNOR SANFORD'S WATER LAW REVIEW COMM., supra note 136, at 12.
138. Id at 13.
139. Id at 9, 15.
140. Id at 13-14.
141. Id at 14.
142. Id at 15.

Published by Scholar Commons, 2015

17

South Carolina Law Review, Vol. 66, Iss. 3 [2015], Art. 6
656

SOUTH CAROLINA LAW REVIEW

[VOL. 66: 63 9

The Committee acknowledged that many interests represented on the
Committee opposed state regulation of surface water and feared the
consequences of such regulation.1 43 To address these fears, the Committee
suggested that any new legislation protect existing investments and reasonable
investment-backed expectations, and grandfather all existing uses. 144
The following year, in 2005, the General Assembly amended the Drought
Response Act once again.1 45 This time, the General Assembly added agricultural
uses of water for food production as an essential use of water not subject to any
curtailment during severe or extreme droughts.146
Growing food is
unquestionably of great value; however, along with the prior amendment
exempting municipal utilities from mandatory reductions in water withdrawals
during times of severe or extreme drought, the Drought Response Act's
effectiveness was eroded, and in effect shifted the burden of drought-related
water reductions to industrial users, absent any drought emergency declaration
from the Governor requiring curtailment of water use.
In 2006, a bill to establish a surface water permitting scheme was introduced
in the Senate.1 47 Senator Wes Hayes convened a stakeholder group to review
and attempt to reach agreement on the bill's provisions.1 48 Comprised of
representative water users in the state, the group logged long hours educating
themselves and debating various aspects of the bill.1 49 The process proved to be
slow and contentious. Farming, manufacturing, and electric utility sectors all
jockeyed and fought to protect their own water usage.15 0 Issues of minimum
instream flow, exemptions, and grandfathering became sources of heated
debate. '5' The bill remained in committee and, due to inaction during the 20052006 legislative session, a new bill, Senate Bill 428, was introduced in 2007.152
Inability to reach an acceptable definition of minimum instream flow
doomed Senate Bill 428.153 An early definition of minimum instream flow as
"the level required to protect a stream's biological, chemical[,] and physical
integrity" was criticized as too vague. 154 Industry groups wanted the minimum

143. Id.
144. Id
145. See Act of June 1, 2005, sec. 1, § 49-23-70(C), 2005 S.C. Acts 615, 615-16 (amending
the South Carolina Drought Response Act) (codified at S.C. CODE ANN. § 49-23-70(C) (2008)).
146. Id sec. 1, § 49-23-70(C), 2005 S.C. Acts at 615 (codified at S.C. CODE ANN. § 49-2370(C) (2008)).
147. S. 1159, 116th Gen. Assemb., 2d Reg. Sess. (S.C. 2006).
148. See J. Blanding Holman, IV, The Advent of Modified Riparianism in South Carolina, 16
SOUTHEASTERN ENVTL.

L.J. 291, 324 (2008).

149. See id. at 324-25.
150. See id. at 325.
151. See id. at 326-34 (citations omitted).
152. S. 428, 117th Gen. Assemb., Ist Reg. Sess. (S.C. 2007).
153. Cf Holman, supra note 148, at 334 (noting that "the all-important definition of minimum
instream flow" remained subject to change while the bill was in committee).
154. Id at 328.
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Another version of the bill

proposed that DHEC establish minimum flows upon the advice and
recommendation of an advisory council. 15 The power industry, fearing that
FERC-imposed minimum flows from reservoirs could be increased by FERC to
make up for withdrawals made downstream from their reservoirs, wanted to
define minimum flows for rivers influenced by impoundments as the same flow
required by FERC.15 7 The power industry got their way in the bill reported out
of committee in April. For rivers not influenced by an impoundment, the
committee essentially punted, giving DHEC the responsibility to establish
minimum instream flows with assistance from an advisory council made up of
water user representatives. 1s The bill was reported out of committee without a
unanimous recommendation from its members.1 59 Once reported to the full
Senate, it was placed on the contested calendar, effectively eliminating the
possibility of passage before the end of the 2007-2008 legislative session.160
Senator Hayes vowed to keep working on getting a bill passed during the next
*161

legislative session.

In what should now be recognized as a recurring theme, by the fall of 2007
and continuing through 2009, South Carolina was suffering from severe drought,
reinforcing the need for stakeholders to keep working on a surface water
permitting bill.162 Momentum was added by the decision of State Attorney

155. Id. (citing South Carolina Surface Water Withdrawal, Permitting, Use and Reporting
Act: Hearingon S. 428 Before the S. Comm. on Agric. & NaturalRes., 117th Gen. Assemb., 1st
Reg. Sess. (S.C. 2007)).
156. S. 428, 117th Gen. Assemb., 2d Reg. Sess., sec. 1, §§ 49-4-150(A)(1), -185 (S.C. 2008).
157. Cf Holman, supra note 148, at 333 (noting that FERC requirements "generally leave a
large window of discretion" for utilities to store water for later power production and "utilities[]
claim that separate water withdrawal permitting would constitute a second state review of the same
activity").
158. See S. 428, 117th Gen. Assemb., 2d Reg. Sess., sec. 1, § 49-4-185 (S.C. 2008).
159. See S. JOURNAL, 117th Gen. Assemb., 2d Reg. Sess. 1788 (S.C. 2008) (noting the
submission of an unfavorable minority report on the bill by Sen. Leventis); see also Sammy
Fretwell, Logjam Is Dooming Water Withdrawal Bill, THE STATE (Columbia, S.C.), Apr. 17, 2008,
at A6 (noting that the bill was strongly contested in the Senate, in part because business and
conservation groups could not come to terms with one another).
160. See Fretwell, supra note 159.
161. See id. ("'I'm going to keep fighting,' Hayes said. 'We have got to get a handle on our
surface water withdrawals or you're going to have battles like out West, where you don't have
enough."').
162. See Press Release, S.C. State Climatology Office, South Carolina Current Drought Status
(Feb. 19, 2009), available at http://www.dnr.sc.gov/climate/sco/Drought/Droughtpress/release
Feb19 2009.php (describing all of South Carolina's counties as in drought status, including nine
counties in the highest drought category, an extreme drought); Press Release, S.C. State
Climatology Office, South Carolina Current Drought Status (Sept. 5, 2007), available at
http://www.dnr.sc.gov/climate/sco/Drought/Droughtpress/release Sep05_2007.php (describing all
but two counties as in a severe drought); see also Sarita Chourey, Old Foes Warm to Water-Use
Restrictions, BLUFFTON TODAY (Bluffton, S.C.), Mar. 28, 2009, at Regional News 9 ("'We were
opposed to a new permitting program,' said Tommy Lavender, who was representing manufacturing
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General Henry McMaster to petition the United States Supreme Court in its
original jurisdiction to resolve a brewing dispute with the State of North Carolina
over use of the Catawba River.163 The lack of a surface water permitting scheme
in South Carolina could count against the state's argument that it was entitled to
a certain allocation of the Catawba's waters.1 64
In 2009, Senate Bill 452 was introduced and referred to the Senate
Agriculture and Natural Resources Committee. 16 By the time the bill was
introduced, the Senate Committee on Agriculture and Natural Resources had the
benefit of an independent scientific review of methodologies to establish
minimum instream flow. 1 This review panel concluded that minimum instream
flows should "account for seasonal . . . variability as well as geographic variation

'

in river and stream behavior, be simple and easily understood and used,
and . . . be scientifically valid." 6 7 The panel "also concluded that the economic
and environmental needs of the state are not well served by a minimum flow rule
that is a single number or one that relies solely on annual data." 6 8 The report
was an important step toward a compromise on the issue of minimum instream
flows.
After another year of wrangling, the South Carolina Surface Water
Withdrawal, Permitting, Use, and Reporting Act was enacted in 2010 through
the efforts of Senators Verdin, Hayes, Campsen, and Campbell.169
No
stakeholder group was entirely satisfied with the law, but most agreed that it was
a step in the right direction.17 0 The Act replaced South Carolina's previous
Surface Water Reporting Act and Interbasin Transfer Act and instituted a
comprehensive state permitting system for surface water withdrawals.' 7

interests. . . . 'But that's changing,' said Lavender. 'Business and industry groups have begun to
appreciate the circumstances, obviously because of the drought,' he said.").
163. Holman, supra note 148, at 304 (citing U.S. CONST. art. III, § 2, cl. 2; 28 U.S.C.
§ 1251(a) (2012); Complaint at 2, South Carolina v. North Carolina, 131 S. Ct. 855 (2010) (mem.)
(No. 06-138), 2007 WL 2826231, at *2).
164. See id. at 305 (quoting Colorado v. New Mexico, 459 U.S. 176, 186 (1982)).
165. See S. 452, 118th Gen. Assemb., ist Reg. Sess. (S.C. 2009).
166. See WILLIAM L. GRAF ET AL., S.C. INDEP. SC. REVIEW PANEL FOR MINIMUM INSTREAM
FLOWS, MINIMUM FLOW RULES FOR SOUTH CAROLINA RIVERS 2 (2009) (presenting the

Committee with an "independent assessment of each of the proposed minimum flow rules" the
Committee was likely to consider).
167. Id. at 3.
168. Id.
169. Act of June 11, 2010, sec. 1, §§ 49-4-10 to -180, 2010 S.C. Acts 1824, 1826-46 (enacting
the South Carolina Surface Water Withdrawal, Permitting, Use, and Reporting Act) (codified at
S.C. CODE ANN. §§ 49-4-10 to -180 (Supp. 2014)); see also Sammy Fretwell, Senate Panel OKs
Restrictions on River Water Withdrawals, THE STATE (Columbia, S.C.), Jan. 28, 2010, at BI & B5
(crediting the senators with a strong desire to pass an effective bill).
170. Sammy Fretwell, Most Agree Law Beats Nothing, THE STATE (Columbia, S.C.), June 7,
2010, at Al.
171. See Act of June 11, 2010, sec. 4.A, 2010 S.C. Acts at 1847 (repealing S.C. CODE ANN.
§§ 49-21-10 to -80); Fretwell, supra note 170 (noting the law's new permitting and reporting
requirements).
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The Act is complex and difficult to navigate. Overall, the Act provides
significant protections to owners of impoundments, withdrawals for agricultural
and energy purposes, and all pre-existing surface water withdrawers.172 Any
person withdrawing surface water in excess of three million gallons during a
single month from the same general location must obtain a withdrawal permit
from DHEC unless exempted under the Act.1 73 "Withdrawal" is broadly
defined as "to remove surface water from its natural course or location, or
exercis[e] physical control over surface water in its natural course or location,
regardless of whether the water is returned to its waters of origin, consumed,
transferred to another river basin, or discharged elsewhere."1 74 Any surface
water withdrawals, whether interbasin or intrabasin, less than three million
gallons in any one month, are not required to obtain a permit. 7 5 Instead, these
withdrawals are subject to riparian common law.
Expressly exempt from the permitting requirements of the Act are:
(1) withdrawals associated with active instream dredging or sandmining operations or other nonconsumptive instream mining
operations ...

;

(2) emergency withdrawals;
(3) agricultural uses from farm ponds:
(a) owned or leased by the person making the withdrawal; or
(b) situated on two or more separately owned parcels of private
property if each property owner agrees to the withdrawal;
(4) a person withdrawing surface water from any pond completely
situated on private property and which is supplied only by diffuse
surface water springs completely situated on the private property or
groundwater withdrawals;
(5) naturally occurring evaporation from impoundments;

172. See S.C. CODE ANN. § 49-4-50(C) (Supp. 2014).
173. Id §§ 49-4-20(28), -25.
174. Id § 49-4-20(29).
175. See id §§ 49-4-20(28), -35(a) (only requiring those that meet the definition of a surface
water withdrawer" to register and obtain a permit).
176. Cf id § 49-4-110(C) ("Issuance of a surface water withdrawal permit under this chapter
does not relieve the permittee from being required to obtain and comply with any other permits or
approvals that may be required under other laws, or existing agreements, or under common law.
Nothing in this chapter shall prevent an impoundment licensee from requiring persons seeking to
withdraw water from a licensed reservoir to comply with any and all conditions that the licensee is
empowered to require under its license and applicable laws.").
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(6) a person withdrawing, using, or discharging surface water for the
purpose of wildlife habitat management; and
(7) a special purpose district withdrawing surface water from any pond
completely situated on property owned by a special purpose district and
which is supplied only by diffuse surface water or springs completely
situated on the special purpose district's property.17 7
The Act establishes minimum instream flows that, for some but not all
withdrawal scenarios, must be retained in the water body in order to "provide an
adequate supply of water at the surface water withdrawal point to maintain the
biological, chemical, and physical integrity of the stream taking into account the
needs of downstream users, recreation, and navigation." 7 8 During January,
February, March, and April, the minimum instream flow is set at forty percent of
the mean annual daily flow.1 79 During May, June, and December, the minimum

instream flow is set at thirty percent of the mean annual daily flow. 80 From July
through November, the minimum instream flow is set at twenty percent of the
mean annual daily flow."s8

However, these established seasonal flows do not apply to river segments
located downstream from and influenced by licensed impoundments, such as
those owned by Duke Energy, Santee Cooper, and SCE&G, and municipal water
utilities that own impoundments.182
Surface water withdrawals located
downstream from a licensed impoundment "are considered to be influenced by
the impoundment unless it can be demonstrated by [DHEC] through flow
modeling and analysis of flow data that the withdrawal point is no longer
materially influenced by the impoundment."1 83 For these influenced segments,
no particular percentage of water is established as minimum instream flow;
rather, the minimum instream flow is set as the minimum amount of water
required to be released downstream from the impoundment by FERC.14
The Act provides additional protections to owners of impoundments.
For
any surface water withdrawals from a licensed impoundment, DHEC is
prohibited from authorizing a withdrawal amount that would cause the water line
in the reservoir to drop below its minimum water level or cause the reservoir
owner to be unable to release the lowest minimum flow imposed by its

177. Id.
178. Id.
17 9. Id

§ 49-4-30(A)(1)-(7).
§ 49-4-20(14).

180. Id
181. Id
182. See id.

§ 49-4-150(A)(3).

183. Id.
184. See id. (stating that "the minimum instream flow shall be the flow specified in the license
by the appropriate governmental agency").
185. See id § 49-4-150(A).
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license. 1 Under this provision, a surface water withdrawer cannot obtain a
permit to withdraw water from a licensed reservoir that would impair the
operations of the reservoir. Furthermore, owners of licensed impoundments may
withdraw surface water from their impoundments in an amount that has been
reviewed and authorized under applicable federal or state laws without any
consideration of reasonableness or safe yield.
Presumably, withdrawals
contemplated under this provision would be used for thermoelectric or nuclear
power generation, since hydropower uses are exempt from the permitting
requirements of the Act.
The Act also sets lenient rules for agricultural users.19 An existing
agricultural withdrawer is allowed to maintain withdrawals at its highest reported
level or at the design capacity of the water intake structure. 190 DHEC is required
to approve a new or expanding agricultural withdrawal if it falls within the "safe
yield" of the water source.191 The "safe yield" is defined by regulation as twenty
percent of mean annual daily flow.192 However, agricultural withdrawals are not

limited by any requirement to reduce or suspend withdrawals when the surface
water falls below minimum instream flows.193 Nothing in the Act prevents an
agricultural withdrawer from draining a river during low flows or periods of
drought.1 94 Under the Act, no public notice is given of new requests for
agricultural withdrawals or DHEC's decision-making regarding those
applications.195 An agricultural withdrawal is granted in perpetuity, with no
ability to modify unless the agricultural withdrawer exceeds its approved amount
and there is a detrimental impact on the environment or public health.196
For withdrawals used for hydropower purposes, the surface water
withdrawer is only required to register the amount of water withdrawn on an
annual basis. 9 7

For nonconsumptive water uses, the withdrawer is entitled to a permit, and
the permit application need only provide enough information for DHEC to

186. Id. § 49-4-150(A)(4).
187. See id. § 49-4-45(A)(1).
188 See id. § 49-4-30(B).
189. See id. §§ 49-4-20(23), -30(A)(3), -35.
190. Id. § 49-4-35(B).
191. See id. § 49-4-35(C).
192. See id. § 49-4-20(14)-(15), (25); S.C. Code Reg. 61-119(L)(3)(a) and 61-119(e)(3)(a)(ii)
193. See id. § 49-4-35(A) (allowing registered surface water withdrawers to "withdraw surface
water up to their registered amount").
194. See, e.g., Graph to explain how "safe yield"poses a threat to our rivers, FRIENDS OF THE
EDISTO,
http://www.edistofriends.org/graph-explain-how-safe-yield-poses-threat-our-rivers
(last
visited Mar. 29, 2015) (illustrating how actual flows during summer months fall well below safe
yield).
195. Cf id. § 49-4-80(K)(1) (imposing the public notice requirement only on certain permit
applicants).
196. See id. § 49-4-35(E).
197. See id. § 49-4-30(B) (exempting hydropower production from the Act's permitting
requirements, but not its reporting requirements); id. § 49-4-50(A).
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determine that the proposed withdrawal will cause little or no change in water
quantity.198 Nonconsumptive use is defined as a "use of surface water
withdrawn in such a manner that it is returned to its waters of origin within the
boundaries of contiguous property owned by the surface water withdrawer with
no or minimal changes in water quantity."1 99 A permittee for nonconsumptive
use is only required to report the quantity of water withdrawn on an annual
basis.*200
For consumptive water uses, the withdrawer is also required to obtain a
permit.201 A consumptive water use is one that does not meet the definition of
nonconsumptive use, i.e., less water is returned to the water body than was
202
withdrawn.
The Act sets forth different rules for existing and new
203
consumptive surface water withdrawals.
For existing consumptive uses, DHEC must issue a permit in an amount that
is the greatest of the following:
(1) the withdrawer's documented historical water use;
(2) the current permitted treatment capacity;
(3) the design capacity of the water intake;
(4) an amount necessary to pay for outstanding bond issues through sale of
surface water; or
(5) for public water utilities that own their water supply reservoirs, the safe
yield of that reservoir.204
Maintenance of minimum instream flows is not a limiting factor in issuing
permits in the above amounts for existing consumptive surface water
205
withdrawers.
Nevertheless, existing withdrawers must implement a
contingency plan when the actual flow of the river is less than the minimum
instream flow.206

Permits issued to existing surface water withdrawers are not

subject to any public notice in advance of permit issuance.207

198. Id. § 49-4-40(A).
199. Id. § 49-4-20(16).
200. See id. § 49-4-40(B) (subjecting nonconsumptive use permits only to the Act's reporting
requirements); id. § 49-4-50(A).
201. See id. § 49-4-25.
202. Id. § 49-4-20(4), (16).
203. See id. § 49-4-70.
204. Id. § 49-4-70(B)(1).
205. See id
206. S.C. Code Reg. 61-119(D)(3).
207. Cf id (only requiring public notice for new applications and applications to significantly
increase the amount of water allowed to be withdrawn under an existing permit).
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For new consumptive water withdrawers and for existing consumptive
withdrawers seeking more water than the Act's automatic allowances, DHEC
must issue a permit if it deems the amount of surface water requested to be
reasonable.208 In its determination of reasonableness, DHEC must consider the
following criteria:
(1) the minimum instream flow or minimum water level and the safe
yield for the surface water source at the location of the proposed
surface water withdrawal;
(2) the anticipated effect of the applicant's proposed use on existing
users of the same surface water source including, but not limited to, present
agricultural, municipal, industrial, electrical generation, and instream
users;
(3) the reasonably foreseeable future need for the surface water
including, but not limited to, reasonably foreseeable agricultural,
municipal, industrial, electrical generation, and instream uses;
(4) whether it is reasonably foreseeable that the applicant's proposed
withdrawals would result in a significant, detrimental impact on
navigation, fish and wildlife habitat, or recreation;
(5) the applicant's reasonably foreseeable future water needs from that
surface water;
(6) the beneficial impact on the State and its political subdivisions from
a proposed withdrawal;
(7) the impact of applicable industry standards on the efficient use of
water, if followed by the applicant;
(8) the anticipated effect of the applicant's proposed use on ...
(a) interstate and intrastate water use;
(b) public health and welfare;
(c) economic development and the economy of the State; and
(d) applicable federal laws and interstate agreements and compacts; and

208. Id. § 49-4-80(J).
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(9) any other reasonable criteria that [DHEC] promulgates by
regulation that it considers necessary to make a final determination.209
In evaluating the amount of water requested for withdrawal, DHEC must
determine the amount of safe yield of the surface water source.210 "Safe yield" is
defined as "the amount of water available for withdrawal from a particular
surface water source in excess of the minimum instream flow or minimum water
level for that surface water source." 211
The safe yield "is determined by comparing the natural and artificial
replenishment of the surface water to the existing or planned consumptive and
non consumptive uses."212 If the requested amount of water exceeds the safe
yield, DHEC must determine the amount of supplemental water needed to
sustain the proposed water use.213 Supplemental water must be obtained from a
source other than the source of the requested withdrawal, such as groundwater or
another water supplier.214 The applicant must be notified of any inadequacy in
stream flow to meet the requested withdrawal amount and the amount of
supplemental water needed.2
The applicant is required to obtain supplemental
water in order for the permit to issue.216
Permittees are required to prepare and maintain an operational and
contingency plan to assure an adequate water supply from the surface water
source during times of drought or other low flow events. 217 This plan is an
enforceable part of the permit and controls surface water withdrawals during
times when the actual flow of the surface water is below the minimum instream
flow established by the Act.218

DHEC is required to provide public notice of all new permit applications or
applications by an existing surface water withdrawer to significantly increase
219
withdrawals.
Public notice must be published in a newspaper of statewide
circulation and in a local newspaper in the affected area.220 DHEC must hold a
public hearing regarding the withdrawal application if twenty citizens or
residents of the affected area make such a request within thirty days of the public

209.
210.
211.
212.
213.
214.
215.
216.
217.
218.
219.
220.

Id. § 49-4-80(B)(1)-(9).
Id § 49-4-80(C).
Id. § 49-4-20(25).
Id.
See id. § 49-4-80(C).
Id. § 49-4-80(I).
See id. § 49-4-80(H).
See id. § 49-4-80(I).
Id. § 49-4-160(A).
Id.
Id. § 49-4-80(K)(1).
Id

https://scholarcommons.sc.edu/sclr/vol66/iss3/6

26

Taylor: Evolution of Surface Water Regulation in South Carolina
2015]

SURFACE WATER REGULATION IN SOUTH CAROLINA

665

notice.221 The hearing must be held within ninety days near the specific site for
222
the proposed surface water withdrawals.
All surface water withdrawals approved by DHEC are presumed to be
reasonable.223 It is unclear whether the presumption is rebuttable. Surface water
withdrawers who hold a permit under the Act are not liable for any damages
suffered by another as a direct result of the permitted or registered withdrawals
unless the withdrawer has violated the permit or registration. 224 Strikingly, the
Act extends this same protection to agricultural registrations, even though
agricultural withdrawals are given a perpetual right to withdraw and are not
subject to any determination of reasonableness.
VI. CONCLUSION

Responsible management of water resources to assure sufficient quantity and
quality now and in the future is an important function of the state of South
Carolina. Regulation of water use often evokes visceral, emotional reactions that
add to the difficulty and complexity of water resource management. And, as
with any change in public policy, human nature tends to hew to short-term
225
interests and avoid long-term implications.
Like most other eastern states, the
old adage that crisis creates opportunity is certainly true in the context of South
Carolina's evolution of surface water regulation. South Carolina's path toward
management of surface water use has come in fits and starts, largely driven by
episodic drought, but also by an evolving understanding among many South
Carolina legislators of the value in surface water regulation.

221. Id
222. Id
223. Id § 49-4-110(B).
224. Id
225. See Richard J. Lazarus, Human Nature, the Laws of Nature, and the Nature of
Environmental Law, 24 VA. ENVTL. L.J. 231, 237-38 (2005) (citing David A. Dana, A Behavioral
Economic Defense of the PrecautionaryPrinciple, 97 Nw. U. L. REv. 1315, 1324-26 (2003)).
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